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Mr. William Adams ‘mm|
RCRA Compliance Section

United States Environmental Protection Agency S

Region 10 (—

1200 Sixth Avenue -

Seattle, Washington 98101 ™

Attention: HW-112
Dear Mr. Adams:

This responds on behalf of the Port of Seattle to Mr. Chuck
Shenk's letter of November 27, 1989, with attached draft agreed
order applying to facilities at Pier 91.

The Port of Seattle is a passive owner of the tank and related
facilities at Pier 91. To the best of our knowledge, facilities
were constructed and have been operated by others throughout their
years of existence. The site history requires further review and
explanation to clarify each party's role. The Port acknowledges
it is the current fee owner of the land and facilities and as such
responds with comments on the draft agreed order.

The Port and Chempro are in the process of developing an
agreement on their respective responsibilities under the draft
order. At this time, we do not have such an agreement. We
recognize this is the responsibility of Chempro and the Port, but
hope that EPA will cooperate by giving respondents adequate time
to work through an agreement. Further, we urge that the scope of
work be agreed to before the agreed order is executed. Although
we believe Chempro, as operator and principal applicant for a Part
B permit, should assume principal responsibility for accomplishing
the scope of work and coordinating with EPA in carrying out the
intent of any final agreed Order, we are still negotiating with
Chempro on these points and expect to reach agreement prior to
execution of an order with EPA.

In addition to clarifying responsibilities between the Port
and Chempro for carrying out the terms of the Order, we believe
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there should be clarification of what role, if any, the State of
Washington will play in accomplishing the intent of the Order.

Until the Port's negotiations with Chempro are completed, we
are not in a position to provide a complete set of comments on the
proposed order, since the scope of the Port's responsibilities has
not yet been resolved. Nonetheless, we offer these preliminary
comments, which refer to the page number and section set forth in
the draft order.

Page 5, paragraph 12. The Port needs to verify whether it was
the owner of this facility prior to the Navy condemning the
property in 1941 and certain other factual matters.

Page 8, paragraph 17B. Revise to read, "Respondent owner Port
of Seattle is a passive owner and has not been involved in the
operation of the facility. Respondent Chempro is the operator of
the facility that has operated and is operating subject to 3005 (e)
of RCRA, 42 USC Sec. 6925(e) ."

Page 9, paragraph 19A(2). The parties need some assurance
that, if the work covered by the Order is performed, they will be
able to recover their costs from the responsible parties. We

suggest inserting a new subsection (f) to read as follows:

wiL) EPhﬂaséﬁreé\thafgiif“éiﬁeﬁaitﬁféé‘made pursuant to
this orderare consistént with the National Contingency Plan

L. =

_and—that nothing herein shall be done that shall édeny-

o respondents the right to seek recovery from others who have
,, Howned, operated or otherwise used the facility and thereby
contributed to environmental damage or releases requiring

~ remediation."

Page 10, paragraph 19B(1), should be revised as follows:

“B. (1) Based on the nature and extent of contamination
from releases at or from the Facility (which contamination
factors are known and/or 1learned and/or estimated from
information currently available), and based upon the potential
health and environmental impacts which can be predicted with
reasonable scientific certainty from such information,
Respondents ~may ' compose and formulate a set of interim
measures which, if implemented, can mitigate the release at
or from the facility of hazardous wastes and/or constituents,
and/or which can effectively mitigate the impact on receptors
affected by such releases. If EPA determines interim measures
are required, they shall do so by consent decree or court
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order, unless Respondent agrees to proceed pursuant to this
procedure. If Respondents perform (or have performed or are
performing) what amounts to interim measures, then to the
extent those interim measures are done pursuant to a
| governmental or court directive, the directive therefor as
| well as the work products and deliverables resulting therefrom
shall be incorporated (pursuant to this reference) into this
order, and any work done by Respondents reflected therein
shall be deemed tendered as satisfying (partially or totally)
any requirement of this order which calls for, in effect,
substantially the same work and/or equivalent work product."

Port of Seattle does not agree that it should be required to
undertake interim measures without the right to contest such
requirements. We want to reserve all rights as to the need for and
nature of any cleanup or remediation.

We would very much like to meet at your convenience, together
with Chempro, to seek to work out a mutually agreeable order. We
look forward to working with you.

Very truly yours,

PRESTON, THORGRIMSON,
EL & HOLMAN

By ﬁ&f

Richard D. Ford




